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2. [bookmark: _Ref230102099]Agreement 
These Platform Use and Service Terms including any schedules (Agreement) form a legal agreement between you and Kerry Walters Media & Marketing Consultancy Pty Limited ACN 078 287 993 trading as Buymediaeasy.com c/- PKF Newcastle, 755 Hunter St, Newcastle NSW 2302 (BME).
This Agreement may be accepted by doing either one or more of the following:
· by clicking “I accept” after reviewing these Platform Use and Service Terms prior to accessing the Platform (otherwise known as a click-through or click-wrap agreement); or 
· by accessing or otherwise using the Platform after being made aware of these Platform Use and Service Terms.
If you do not agree with these terms, or do not understand any part of this Agreement, then do not access or otherwise use the Platform.  Your Subscription may not be sold, transferred or further distributed except as authorised by BME. 
3. Meaning of Words
Where the following words are not already defined in another part of this Agreement:
Advertising Content means any advertising copy, artwork, creative materials, scripts, audio, video, graphics, layouts, text, claims, logos and other promotional content created, supplied, uploaded, submitted or approved by or on behalf of you for use in connection with any Media Booking, including any such materials created by BME or its Affiliates as part of the Services.
Affiliates means, in relation to BME, any related body corporate of BME within the meaning of the Corporations Act 2001 (Cth).
Business Day carries the same meaning as is given to that term in the Banking Act 1959 (Cth), as amended from time to time.
Commencement Date means the date of acceptance in accordance with clause 1 above.
Confidential Information means the content of this Agreement, any information of a party which is marked confidential and any information which is by its nature confidential.
Data means any information, data or material contained on the Platform from time to time.
Fulfilment Providers means third parties who produce, print, install, distribute, broadcast, publish or otherwise fulfil physical media or Advertising Content.
Intellectual Property Rights:
(a)  means all intellectual property rights at any time protected by statute or common law, including patents, copyright and any registered intellectual property rights, registered designs, trademarks, Source Code, goodwill; and
(b) and any application or right to apply for registration of any of these rights. 
Media means advertising airtime, space, inventory, placements or promotional opportunities made available by Media Providers through television, digital, outdoor, radio, print or other channels.
Media Booking means a booking, order, reservation or purchase of Media Inventory from a Media Provider arranged, requested or procured through the Platform or by using the Services, whether purchased by BME or an Affiliate as principal for re-supply to you or purchased by BME or an Affiliate on your behalf, in each case as contemplated by your Subscription Tier or otherwise agreed in writing.
Media Inventory means advertising airtime, space, display locations, impressions, spots, placements, sponsorship inventory or other promotional opportunities made available by a Media Provider for purchase or booking.
Media Provider Terms means the terms, conditions, policies, specifications, approval requirements, cancellation terms, warranties, technical requirements and other rules imposed by a Media Provider in connection with any Media Booking or Media Inventory.
Media Providers means third party owners, operators, publishers, broadcasters, networks, exchanges or sellers of Media Inventory, including TV, digital, outdoor, radio, print or other media outlets, who make advertising placements or inventory available through or in connection with the Platform.
Platform means the “Buy Media Easy” online media booking system developed by BME and includes any upgrades of the Platform issued or made by BME from time to time. 
Services means the services provided to you by BME via the Platform, as set out in more detail at [INSERT PAGE IN PLATFORM WHERE TIER INFORMATION IS STORED].
Source Code means computer programs in un-compiled human-readable English language format, which comprise the Platform.
Subscription means the subscription granted by BME to you to use the Platform in accordance with this Agreement.
Subscription Confirmation means the confirmation you receive from BME after payment of the Subscription Fee, confirming your chosen Subscription Tier.
Subscription Fee means the annual fee you must pay to BME for the Subscription, as updated under clause 3 and set out in more detail at  [INSERT PAGE IN PLATFORM WHERE TIER INFORMATION IS STORED].
Subscription Tier means the level of Service and access to/functionality of the Platform more particularly described at [INSERT PAGE IN PLATFORM WHERE TIER INFORMATION IS STORED].
you or your means you the subscriber.
4. [bookmark: _Ref449611014][bookmark: _Ref229987336][bookmark: _Ref231477683]Term and Termination
[bookmark: _Hlk51062975]This Agreement will commence on the Commencement Date and will continue until terminated or not renewed in accordance with this Agreement.
You or BME may terminate this Agreement for convenience by giving the other at least 90 days’ prior written notice, provided that such notice will not avoid payment of any Subscription Fee payable by you, including any amounts already invoiced or any amount payable in respect of Media Bookings, Fulfilment Providers, Advertising Content or other Services requested, booked, commenced or committed to before the termination date.
Without limiting any other right or remedy, BME may suspend your access to the Platform or suspend any part of the Services immediately on written notice if: 
(a) you fail to pay any amount due under this Agreement when due; 
(b) BME reasonably considers that any Advertising Content, Media Booking, use of the Platform or conduct by you may be unlawful, misleading, defamatory, infringing, non-compliant with Media Provider Terms or otherwise expose BME, any Affiliate, any Media Provider or any Fulfilment Provider to legal, regulatory or reputational risk; 
(c)  you misuse the Platform or breach this Agreement; or 
(d) BME is required to do so to comply with any law, court order, regulatory direction or third party requirement binding on BME. 
During any period of suspension, your obligation to pay amounts due under this Agreement continues.
Either party may terminate this Agreement immediately by written notice if the other party materially breaches this Agreement and fails to remedy that breach within 14 days after receiving notice requiring it to do so. BME may also terminate this Agreement immediately by written notice if: 
(a) you fail to pay any amount due under this Agreement within 7 days after its due date; 
(b)  you attempt to assign, transfer, resell or otherwise deal with any rights arising under this Agreement without BME’s prior written consent; 
(c) in BME’s reasonable opinion you are or may become subject to any form of insolvency administration, external administration, liquidation, receivership or analogous process; or 
(d) BME reasonably considers that your Advertising Content, Media Booking requests, use of the Platform or other conduct creates a legal, regulatory, sanctions, fraud or reputational risk for BME, any Affiliate, any Media Provider or any Fulfilment Provider which cannot be adequately managed by suspension alone.
[bookmark: _Ref449693483]On expiry or termination of this Agreement for any reason:
(a) your rights to access and use the Platform immediately cease, except to the extent BME expressly permits limited access for the sole purpose of administering any outstanding Media Booking or fulfilment arrangement; 
(b) all accrued rights and liabilities of the parties up to the date of termination are unaffected; 
(c) all Subscription Fees, media charges, production costs, cancellation charges, third party pass-through amounts and any other amounts incurred or committed before the termination date become immediately due and payable; 
(d) any Media Booking, fulfilment arrangement or Advertising Content work already booked, commenced, approved or committed to before termination may, at BME’s election, continue in accordance with the applicable third party terms, and you must pay all amounts relating to those items notwithstanding termination; 
(e) BME is not obliged to cancel any Media Booking or engagement of any Fulfilment Provider after termination. If cancellation does occur, BME is not liable for any cancellation, postponement, forfeiture or other charge imposed by a third party arising from that cancellation or termination; 
(f) if BME, an Affiliate or a Fulfilment Provider  has created or commenced creating Advertising Content before termination, BME may cease work (or direct that the relevant party cease work) immediately or complete that work to the next viable stage and charge you for work performed and costs incurred up to the date the work ceases; and 
(g) you must promptly return, destroy or cease using any materials, credentials or documentation relating to the Platform, except for any final approved Advertising Content which you are entitled to use in accordance with clause 16.
5. The Rights BME Grants to You
BME is authorised to grant rights in the Platform as set out in this Agreement and grants you a non-exclusive, non-transferable and revocable right to access and use the Platform solely in accordance with your selected Subscription Tier, this Agreement and any reasonable directions issued by BME in connection with the operation of the Platform.
Your right to access and use the Platform is conditional on your payment of the Subscription Fee and all other amounts payable under or in connection with this Agreement when due, and on your compliance with this Agreement. That right is subject to any suspension, restriction or termination by BME in accordance with this Agreement, including under clauses 3 and 8.
BME will configure and enable your access to the Platform in a manner consistent with your selected Subscription Tier and may impose reasonable technical, security and administrative requirements as a condition of access and ongoing use.
6. Your Responsibilities and Restrictions
[bookmark: _Hlk51062801]You are responsible for all activity conducted through your account and for ensuring that you, your personnel and your authorised users comply with this Agreement. Without limiting any other obligation under this Agreement, you must: 
(a) keep your account details, logon details and passwords secure and confidential and promptly notify BME of any unauthorised access to or use of the Platform; 
(b)  ensure that all booking requests, campaign parameters, instructions, approvals, submissions and other information provided by or on your behalf are accurate, complete, current and not misleading; 
(c)  comply with all applicable laws, codes, standards, Media Provider Terms, Fulfilment Provider requirements and other third party terms relevant to your use of the Platform, any Media Booking, any fulfilment arrangement and any Advertising Content; 
(d)  cooperate with BME and provide all information, materials, approvals, substantiation and decisions reasonably required by BME in a timely manner; and
(e)  pay all Subscription Fees, media charges, production costs, cancellation charges, variation charges and other amounts payable by you under this Agreement when due.
You must not, and must ensure that your personnel and authorised users do not:
(a) share account credentials with any person, impersonate another user, use another person’s account; 
(b) represent that you are authorised to act for or bind BME or any Affiliate, including by making any unauthorised reference to BME’s name, trademarks, logos, accreditation, status or branding;
(c) upload, submit or use any booking request, campaign parameter, instruction, approval, claim, data or other information which you know, or ought reasonably to know, is incorrect, untrue, misleading or materially incomplete;
(d) resell, sub-license, transfer, assign, distribute or otherwise make the Platform, any Subscription, any access rights, or any information, pricing, inventory or data obtained through the Platform available to any third party, except as expressly permitted by this Agreement or approved by BME in writing;
(e) use any data or information obtained through the Platform other than for the permitted purposes of your Subscription and the Services;
(f) copy, modify, adapt, translate, reverse engineer, disassemble, develop, decompile or otherwise attempt to derive, discover or use the Source Code or any underlying structure, ideas, know-how or algorithms, look or feel of the Platform, except to the extent that applicable law does not permit that restriction;
(g) incorporate the Platform or any part of it into any product or service, or use the Platform in conjunction with any product or service for commercial gain, except as expressly permitted by this Agreement or approved by BME in writing;
(h) use privileged knowledge or observations of Platform operation, controls, workflows or functionality gained through access to the Platform to create, assist in creating, train, support or improve a competing product or service; or
(i) circumvent, interfere with or misuse the Platform, including by attempting to bypass any technical restrictions, security features or access controls imposed by BME.
7. BME Responsibilities 
In consideration for payment of the Subscription Fee, BME will provide the Platform and perform the Services included in your Subscription Tier with reasonable care and skill.
BME may maintain, update, upgrade, modify, suspend or temporarily interrupt access to the Platform or any part of the Services from time to time for maintenance, security, operational, legal or business reasons. BME will use reasonable endeavours to minimise material disruption where practicable.
Unless expressly agreed in writing, BME does not verify and is not responsible for the accuracy, completeness or suitability of any advertiser instructions, campaign parameters, creative claims, substantiation, audience data, pricing, availability information, performance information or other materials, data or information supplied by you, a Media Provider, a Fulfilment Provider or any other third party.
Subject to any non-excludable rights, BME is not responsible for any act, omission, delay, default, refusal, rejection, cancellation, postponement, under-delivery or other conduct of any Media Provider, Fulfilment Provider or other third party, nor for any delayed, partial or total non-performance of the Services to the extent caused by your acts or omissions, third party systems or events outside BME’s reasonable control.
[bookmark: _Ref230185062][bookmark: _Ref75785482]BME may monitor the performance and security of the Platform and apply bug fixes, patches and other technical changes as BME considers reasonably necessary and may prioritise those actions in the manner BME reasonably considers will best protect the Platform and its users.
8. [bookmark: _Ref230189135]Media Provider Services 
The Services, the applicable contracting model and the allocation of responsibility for Media Bookings, Fulfilment Providers and Advertising Content are determined by your Subscription Tier. BME will provide Services corresponding with your Subscription Tier. 
You acknowledge and agree that all Media Inventory is supplied by Media Providers, not by BME, and that each Media Booking and any associated fulfilment service is subject to availability, acceptance, approval and the applicable Media Provider Terms or other third party terms imposed by the relevant Fulfilment Provider. BME or an Affiliate may refuse to place, procure or continue a Media Booking or fulfilment arrangement where the relevant third party has not accepted the booking, inventory is unavailable, required amounts have not been paid when due, or the proposed Advertising Content does not comply with applicable requirements or legal obligations.
You are responsible for reviewing and complying with all Media Provider Terms and any requirements notified by a Fulfilment Provider or made available through the Platform, and you acknowledge that those terms may impose requirements regarding content approval, technical specifications, delivery deadlines, cancellation, postponement, make-goods, refunds and rescheduling. To the extent of any inconsistency between this Agreement and those third party terms in relation to a particular Media Booking or fulfilment arrangement, those third party terms will prevail to the extent of that inconsistency for that Media Booking or fulfilment arrangement.
[bookmark: _Ref230177515]If BME or an Affiliate creates, adapts or procures Advertising Content as part of the Services, you must provide all instructions, information, approvals, substantiation and materials reasonably required by BME or the relevant Affiliate. You warrant that you own, or have obtained and will maintain, all rights, licences, consents and permissions necessary to use, reproduce, adapt, publish, transmit and exploit all materials, information and content supplied by or on your behalf for the purposes of the Advertising Content and any Media Booking. You further warrant that the Advertising Content, and all materials supplied by or on your behalf, do not infringe the Intellectual Property Rights or other rights of any third party, comply with all applicable laws, codes, standards, Media Provider Terms and Fulfilment Provider requirements, and are not misleading, deceptive, defamatory, unlawful, prohibited or otherwise likely to give rise to any claim, regulatory action or third party complaint. You remain responsible for the final approval and legal compliance of all Advertising Content before submission for any Media Booking.
9. [bookmark: _Ref230188965]Subscription Fee 
By signing up for a Subscription to the Platform, you agree to pay the Subscription Fee for the period commencing on the Commencement Date.
The Subscription Fee will be charged to your nominated payment method in accordance with clause 10. 
Your Subscription will continue to be automatically renewed on each anniversary of the Commencement Date unless terminated or not renewed in accordance with this Agreement. At least two months before each renewal date, BME will give you notice of the upcoming renewal which will include details of the Subscription Fee payable for the next renewal term (including any increase) and information on how you may elect not to renew your Subscription. One month before each anniversary of the Commencement Date, BME will charge or debit the Subscription Fee using your nominated payment method in accordance with clause 10. 
10. [bookmark: _Ref231391426]Payment for Services to BME, Media Providers and Fulfilment Providers 
To the extent that BME or an Affiliate creates, adapts or procures Advertising Content, arranges or procures Media Bookings or engages Fulfilment Providers on your behalf (including under a full-service subscription), BME may charge any amount payable under this clause 9 to your nominated payment method in accordance with clause 11, unless otherwise agreed between the parties:
(a) BME or its Affiliates:
i. BME will invoice you for all fees, costs and charges associated with the creation, adaptation or procurement of Advertising Content (including any concept development, design, production, editing or related services), as agreed between you and BME or its Affiliates or as otherwise notified by BME or its Affiliates;
ii. BME’s invoice may include professional fees or service fees for BME’s or its Affiliate’s services, any applicable production costs; and any third party costs incurred in connection with the Advertising Content (including contractors, studios, talent, licensing or other production inputs), together with any applicable fee, margin or administrative charge applied by BME or its Affiliates; and
iii. you acknowledge that any changes to the scope of Advertising Content services, including revisions, additional production requirements or updated specifications, may result in additional charges, which will be payable by you.
(b) Media Providers:
i. the relevant Media Provider will invoice BME or its Affiliate for the applicable Media Booking;
ii. BME may add its agency fee, service fee or margin to those amounts; and
iii. BME will invoice you for the total amount, comprising the Media Provider charges and BME’s applicable fees, and BME may charge those amounts in accordance with clause 10.
(c) Fulfilment Providers:
i. where BME or its Affiliate engages a Fulfilment Provider on your behalf, BME may either receive and pay the Fulfilment Provider invoice and on-charge that amount (together with any applicable fee or margin) to you, or require you to pay the Fulfilment Provider directly, as notified by BME from time to time; and
ii. where BME invoices you for Fulfilment Provider costs, those amounts may include any applicable fee, margin or administrative charge applied by BME, and BME may charge those amounts in accordance with clause 10.
BME may require payment in advance of any Media Booking, production, placement, publication or fulfilment activity, including by charging your nominated payment method before such activity occurs.
You acknowledge that Media Provider and Fulfilment Provider charges primarily represent third party costs and may be subject to the relevant Media Provider Terms or Fulfilment Provider requirements, including pricing changes, cancellation fees and other adjustments, which will be payable by you.
11. [bookmark: _Ref231392251][bookmark: _Ref231477330]Use of Third-Party Payment Processor
BME uses a third party payment processor, currently Stripe, to facilitate the collection, processing and settlement of payments under this Agreement.
By providing your payment details and using the Platform, you:
(a) acknowledge and agree that payment processing services are provided by Stripe and not by BME;
(b) agree to be bound by the Stripe Services Agreement and any other applicable Stripe terms, as updated from time to time, available at: https://stripe.com/au/legal/consumer (or such other URL as notified by Stripe or BME from time to time);
(c) authorise BME to share your information (including personal information and payment details) with Stripe to the extent reasonably necessary to process payments; and
(d) acknowledge that your use of Stripe’s services is subject to Stripe’s privacy policy, available at https://stripe.com/au/privacy.
To the maximum extent permitted by law, BME is not responsible for the acts or omissions of Stripe, including any payment processing delays, errors, interruptions or security breaches arising from Stripe’s systems or services.
12. [bookmark: _Ref231468858]Payment Authority and Failed Payments
By providing a nominated payment method (including via Stripe or any other payment processor used by BME from time to time), you authorise BME to charge or debit that payment method for all amounts payable under this Agreement as they fall due, including Subscription Fees and any amounts invoiced under clause 9 and any permitted surcharge under clause 13, unless otherwise agreed between the parties.
You must ensure that your nominated payment method details are current, valid and have sufficient funds or credit available to meet all amounts due. You must promptly update your payment details if they change.
Without limiting any other rights under this Agreement, if any payment is declined, reversed or otherwise unsuccessful, BME may:
(a) re-attempt the credit or debit of the outstanding amount;
(b) require you to provide an alternative payment method or pay the outstanding amount by another method; and/or
(c) suspend access to the Platform and/or the Services until payment is made in full.
Your authorisation under this clause 10 continues until this Agreement is terminated and all amounts payable under it have been paid in full.
13. Goods and Services Tax (GST) 
[bookmark: _Ref230189003]GST will be charged to all relevant goods and services and will be payable by you at the time of payment, including but not limited to all services, costs, fees and any other amounts that become payable by operation of this Agreement. 
14. [bookmark: _Ref231393097]Surcharges
If you choose a payment method for which a surcharge is permitted by law and by the applicable payment network rules, we may charge a processing surcharge not exceeding out cost of acceptance for that payment method.
15. Disputes about BME invoices
If you have a genuine dispute regarding the whole or any part of the amount claimed in an invoice submitted by BME pursuant to this Agreement, you will pay the undisputed portion on the due date. The dispute regarding the remainder may be referred to the dispute resolution procedure prescribed by this Agreement.  
If you fail to pay any amount owing under this Agreement by the due date BME is at liberty to suspend access to the Platform and/or provision of the Services immediately until payment has been made in full or the Agreement has been terminated, including where a dispute has been raised.
16. [bookmark: _Ref231387985][bookmark: _Ref231477759]Use of Names
You must not use BME’s name, trademarks, logos, accreditation, status, branding or any reference to the Platform or the Services in any marketing material, public statement, proposal, communication with any Media Provider or Fulfilment Provider, or other external communication, except with BME’s prior written consent and strictly in the form approved by BME. Any such consent does not create any endorsement, partnership, agency or authority to bind BME or any Affiliate.
[bookmark: _Ref230185075]BME will not, without your prior written consent, use your name, trademarks or logos in any marketing material, public statement or other external communication, except to the extent reasonably necessary to provide the Services or as otherwise permitted by law. Any permission granted by a party under this clause 15 may be made subject to reasonable conditions and may be withdrawn by further written notice.
17. [bookmark: _Ref230188948]Intellectual Property Rights
Any pre-existing Intellectual Property Rights owned by you or BME before the commencement of this Agreement, will remain vested in you and BME respectively.
You agree to grant to BME and its Affiliates a non-exclusive, non-transferable, single licence to use your pre-existing Intellectual Property Rights to the extent that use relates to the performance of BME’s obligations under this Agreement.
Subject to any Intellectual Property Rights existing in any third party materials or Data entered into the Platform by you, all Intellectual Property Rights in the Platform and the Services provided  by BME or its Affiliates on or after the commencement of this Agreement will remain vested in BME or the relevant Affiliate unless otherwise expressly agreed in writing.
To the extent that BME or an Affiliate creates Advertising Content for you and you have paid all amounts due in respect of that Advertising Content and any other amounts payable under this Agreement, ownership of the final approved Advertising Content (excluding any Background IP (as defined below)) will vest in you. 
BME and its Affiliates retain ownership of all Intellectual Property Rights in:  
(a) the Platform and the Services;  
(b) any methodologies, templates, processes, software, tools, know-how, designs, concepts, drafts and working materials used or developed in connection with the Advertising Content; and  
(c) any adaptations, enhancements or derivative works of the foregoing,  
(Background IP).  
To the extent that any Background IP is incorporated in, or necessary for the use, reproduction or exploitation of, the final approved Advertising Content, BME grants you a perpetual, non-exclusive, royalty-free, irrevocable licence (including a right to sub-license to Media Providers and Fulfilment Providers as required) to use that Background IP solely as incorporated in the final approved Advertising Content for your internal business purposes and in connection with the relevant Media Bookings and related promotions.  
If either party’s pre-existing Intellectual Property Rights contain the Intellectual Property Rights of a third party, then that party is responsible for, and must obtain all necessary licences, permits and authorisations and pay all necessary fees and royalties to use the material or those rights.
18. [bookmark: _Ref230185079]BME limits its Liability
Nothing in this Agreement excludes, restricts or modifies any guarantee, condition, warranty, right or remedy implied or imposed by law, including under the Competition and Consumer Act 2010 (Cth), which cannot lawfully be excluded, restricted or modified (Non-Excludable Rights).
Subject to any Non-Excludable Rights and except for liability arising from fraud, wilful misconduct or a party’s indemnity obligations under this Agreement, neither party will be liable to the other for any indirect, consequential, special, exemplary or punitive loss, or for any loss of profit, revenue, goodwill, opportunity, anticipated savings, production, business, contracts, data or reputation, whether arising in contract, tort (including negligence), under statute, in equity or otherwise.
Subject to any Non-Excludable Rights, BME’s aggregate liability to you arising out of or in connection with this Agreement, whether in contract, tort (including negligence), under statute, in equity or otherwise, is limited to the greater of: 
(a) the total Subscription Fees paid by you to BME under this Agreement in the 12 months immediately preceding the event giving rise to the claim; and 
(b) $1,000. 
This limitation does not apply to liability arising from fraud, wilful misconduct, breach of confidentiality, infringement of the other party’s Intellectual Property Rights, or any liability that cannot lawfully be limited.
If BME is liable for a breach of any Non-Excludable Right and the law permits BME to limit its liability for that breach, then BME’s liability is limited, at BME’s option, to re-supplying the relevant services or paying the cost of having the relevant services re-supplied.
You indemnify BME, its Affiliates and their respective officers, employees and agents against all claims, liabilities, losses, damages, costs and expenses (including reasonable legal costs) arising out of or in connection with:
(a) any Advertising Content, campaign instructions, claims, representations, materials, information or approvals supplied, approved or authorised by or on your behalf;
(b) any allegation or claim that any Advertising Content or other material supplied, approved or authorised by or on your behalf is misleading, deceptive, defamatory, unlawful, prohibited or otherwise non-compliant with any applicable law, code or standard;
(c) any actual or alleged infringement of the Intellectual Property Rights or other rights of any third party arising from any Advertising Content or other materials, information or content supplied, approved or authorised by or on your behalf;
(d) any breach by you of any Media Provider Terms, Fulfilment Provider requirements or other third party terms applicable to any Media Booking, fulfilment arrangement or Advertising Content; and
(e) any unauthorised use by you or on your behalf of BME’s name, trademarks, logos, accreditation, status or branding, or any representation that you are authorised to bind BME or any Affiliate when you are not so authorised.
[bookmark: _Ref230185083]Without limiting the foregoing and to the maximum extent permitted by law, BME will have no liability for any act, omission, default, delay, refusal, rejection, cancellation, postponement, under-delivery, pre-emption, removal, suspension, pricing change or other decision of any Media Provider, Fulfilment Provider or other third party, or for any loss arising from inaccurate, incomplete or inconsistent Media Provider Terms, Fulfilment Provider requirements, inventory information, performance data, audience data, pricing information or other information supplied by or on behalf of any such third party. The fact that BME facilitates, coordinates, submits, procures or administers a Media Booking or fulfilment arrangement does not of itself make BME responsible for that third party’s acts or omissions.
19. [bookmark: _Ref230189081][bookmark: _Ref231475758]BME makes no Warranties or Representations
Subject to any Non-Excludable Rights and except as expressly provided in this Agreement, BME does not make any representation or warranty, whether express, implied, statutory or otherwise, in relation to the Platform, the Services or any information made available through the Platform.
Without limiting the foregoing, and subject to any Non-Excludable Rights, BME does not warrant that: 
(a) the Platform will be uninterrupted, continuously available, secure or error-free at all times; 
(b)  the Platform will be suitable for your particular purposes except to the extent expressly stated in this Agreement; or
(c) your use of the Platform or Services will achieve any particular commercial outcome, booking result, audience outcome or performance outcome.
[bookmark: _Ref230185088]Information, inventory descriptions, audience data, pricing, availability data, performance data and other content made available through the Platform may be sourced from you or from third parties and, unless expressly agreed in writing, are provided on an as-is basis without independent verification by BME.
[bookmark: _Ref230189084]Any analytics, forecasts, performance data, audience data or other insights made available through the Platform may be sourced from Media Providers or other third parties. BME does not independently verify that information and, to the maximum extent permitted by law, does not warrant or accept responsibility for its accuracy, completeness or suitability. You acknowledge that such information is provided for general informational purposes only and must not be relied on as a guarantee of performance or outcome.
20. [bookmark: _Ref231477434]Data
BME may collect, store, use, disclose and otherwise process Data, including personal information, account information, contact details, booking information, campaign information, Advertising Content, usage data and related materials supplied by or on your behalf or generated through your use of the Platform, to the extent reasonably necessary to provide the Platform and the Services, administer your account, facilitate Media Bookings and fulfilment arrangements, process payments (including by disclosing Daa to third-party payment processors, financial institutions and other payment service providers engaged by BME), maintain and improve the Platform, comply with legal obligations and otherwise in accordance with this Agreement and BME’s privacy policy.
Each party must comply with the Privacy Act 1988 (Cth) and any other applicable privacy or data protection law in connection with its collection, use, disclosure, storage and handling of personal information under or in connection with this Agreement. As between the parties, you are responsible for the lawfulness, accuracy and quality of any personal information or other Data uploaded, submitted, disclosed or otherwise made available by or on your behalf to BME or through the Platform.
[bookmark: _Hlk51061416]You warrant that, before providing or making available to BME or through the Platform any personal information or other Data relating to any individual, you have provided all notices and obtained all consents, rights and permissions required by applicable law to enable BME, its Affiliates and any relevant service providers to collect, use, disclose, store and otherwise process that information for the purposes contemplated by this Agreement.
BME will use reasonable measures appropriate to the nature of the Platform to protect personal information and other Data in its possession or control from misuse, interference and loss, and from unauthorised access, modification or disclosure, and will otherwise handle personal information in accordance with applicable law and BME’s privacy policy, as updated from time to time and made available by BME.
If either party becomes aware of a data breach, unauthorised access event or privacy complaint relating to personal information processed under this Agreement which may materially affect the other party, that party must notify the other party as soon as reasonably practicable and cooperate in good faith to investigate and respond to the matter, to the extent reasonably necessary and permitted by law.
[bookmark: _Ref230185089]Subject to any Non-Excludable Rights, BME is not responsible for any misuse of, or unauthorised access to, the Platform or any Data to the extent caused by your acts or omissions, those of your personnel or users, compromised credentials, failures in your systems or networks, or any third party system or service outside BME’s reasonable control.
21. [bookmark: _Ref230189019]Outsourced Services and Cloud Computing Services
In the provision of Services to you, BME may outsource some services (Outsourced Services) to be performed by a third party (Outsourced Service Provider). An Outsourced Service Provider may be located overseas.
The nature and extent of the Outsourced Services to be performed by each Outsourced Service Provider will be at our discretion. 
In the provision of Services to you, we may also engage third parties to provide cloud computing services. 
Any personal information provided to Outsourced Service Providers or cloud computing service providers will be disclosed in accordance with our privacy policy.
Please notify us if you do not wish for us to engage Outsourced Service Providers or cloud computing service providers in the provision of Services to you. Where you so notify us, we may be prevented from completing our engagements or providing some or all of the Services to you. 
22. [bookmark: _Ref231477568]Confidential Information
A party will not, without the prior written approval of the other party, disclose the other party's Confidential Information.
A party will not be in breach of this clause 21 in circumstances where it is legally compelled to disclose the other party's Confidential Information.
Each party will take all reasonable steps to ensure that its employees and agents, and any sub-contractors engaged for the purposes of this Agreement, do not make public or disclose the other party's Confidential Information.
Notwithstanding any other provision of this clause, a party may disclose the terms of this Agreement (other than Confidential Information of a technical nature) to its related companies, solicitors, auditors, insurers and accountants.
23. [bookmark: _Ref230185458]Force Majeure
A Force Majeure event means anything outside reasonable control of a party, including but not limited to:
(a) power, data or communication outages;
(b) acts of God or the public enemy, national emergencies, radioactive contamination, insurrection, riot, hostile or warlike action or sabotage;
(c) a transportation embargo;
(d) industrial action (including a picket); and
(e) any legislation or regulation and any action or inaction of any government or government agency.
If any party is wholly or partially unable to perform its obligations because of a Force Majeure event except for its obligation to pay money then:
(a) as soon as reasonably practicable after the Force Majeure event arises, the party must notify the other party of the extent to which the notifying party is unable to perform its obligations, the date of commencement of non-performance and the means proposed to be adopted to remedy or abate; and
(b) that party’s obligation to perform will be excused for the duration and to the extent of the delay arising directly out of the Force Majeure event of which notice is given under this clause 22.
24. [bookmark: _Ref230185094]Resolving Disputes
In any dispute arising out of or in connection with this Agreement, both parties agree to first negotiate in good faith with the other party to resolve it. 
If the dispute is not resolved by those negotiations within thirty (30) days, you agree that the matter may be referred to the Australian Commercial Dispute Centre Limited (ACDC) for resolution by mediation and if necessary, by arbitration in accordance with the Conciliation Rules of the ACDC.
25. [bookmark: _Ref230185098]Notices
All notices which are required to be given under this Agreement will be in writing and will be sent to the address of the recipient as may be set out in your Subscription Confirmation or such other address as the recipient may designate by notice given in accordance with this clause 24. Any notice may be delivered by hand, by pre-paid letter, facsimile or email. Any such notice will be deemed to have been served when delivered (if delivered by hand) or 48 hours after posting (except by pre-paid letter) or on transmission by the sender (if sent by facsimile) or upon receipt of delivery confirmation or “read receipt” by the sender (if sent by email).
26. [bookmark: _Ref230185099]Survival
Clauses 3, 15, 16, 17, 18, 19, 20, 21, 23, 24 and this clause 25 will survive the termination or expiry of the other provisions of this Agreement. 
Clauses 7, 8, 9, 10, 11 will survive only to the extent necessary to give effect to any outstanding Media Bookings, fulfilment arrangements, accrued rights, payment obligations or liabilities arising before termination or expiry.
27. General
The parties expressly agree that this Agreement will be governed by and interpreted in accordance with the laws of the state of New South Wales.
This Agreement overrides the provisions of any other documentation that you may issue in relation to the Platform and the Services.
This Agreement supersedes all prior agreements, arrangements and undertakings between the parties and constitutes the entire agreement between the parties relating to its subject matter. No addition to or modification of any provision of this Agreement will be binding upon the parties unless made by written instrument signed by a duly authorised representative of both parties.
You must not assign, whether in whole or part, the benefit of this Agreement or any rights or obligations hereunder, without the prior written consent of BME. BME may assign any rights or benefits under this Agreement without your prior written consent. You must do all things and sign all documents to give effect to any assignment by BME.
BME reserves the right to amend this Agreement, provided such amendments are conveyed to you in writing. You further acknowledge that such writing will be by ordinary mail or email to the address set out in the Subscription Confirmation unless you advise BME in writing of a new address. Any amendments will be deemed to be accepted upon 28 days from notice, whichever occurs first.
No forbearance, delay or indulgence by a party in enforcing the provisions of this Agreement will prejudice or restrict the rights of that party, nor will any waiver of those rights operate as a waiver of any subsequent breach.
Should any part of this Agreement be or become invalid, that part will be severed from this Agreement. Such invalidity will not affect the validity of the remaining provisions of the Agreement.
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Schedule 1: Subscription Tiers, Services and Fees

Part A: Tier Overview
	Subscription Tier
	Included Services
	Contracting Party
	Fulfilment Responsibility
	Advertising Content
	Your Selection

	Full-service subscription
	Platform access, managed media booking support, procurement of Media Bookings and Advertising Content services, if selected.
	BME or its Affiliate contracts with Media Providers and Fulfilment Providers, unless BME notifies you otherwise in writing.
	BME coordinates fulfilment, subject to this Agreement, your compliance and the applicable Media Provider Terms.
	Available
	 

	DIY subscription
	Platform access, booking request tools and administrative support.
	You contract directly with Media Providers and Fulfilment Providers.
	You are responsible for fulfilment, delivery, quality, timing and placement. BME provides platform and administrative support only.
	Not included unless separately agreed
	 

	Administration subscription
	Access to the Platform and back-office administrative tools only.
	You contract directly with Media Providers and Fulfilment Providers.
	You are solely responsible for all bookings, fulfilment, delivery, quality, timing, placement and payment to third parties.
	Not included
	 





Part B: Tier-Specific Terms
1. Full-service subscription
Under the Full-service subscription, BME or its Affiliate may procure Media Bookings from Media Providers and engage Fulfilment Providers for the production, supply, distribution, installation, broadcast, publication or other fulfilment of Advertising Content and Media Inventory. Unless BME notifies you otherwise in writing, BME or its Affiliate will contract with the relevant Media Provider or Fulfilment Provider in connection with those services.
Subject to your compliance with this Agreement, including payment of all Subscription Fees, media charges, production costs and any other amounts payable in advance as requested by BME, and subject to your timely delivery and final approval of compliant Advertising Content, BME will be responsible for coordinating Media Bookings and Fulfilment Provider services included in this tier. BME is not responsible for any matter excluded under this Agreement, including any act or omission of a Media Provider or Fulfilment Provider, inventory unavailability, delays caused by your late instructions or approvals, or any matter outside BME’s reasonable control.
If Advertising Content services are included or separately requested under this tier, BME or its Affiliate may create, adapt or procure Advertising Content for your review and approval. You remain responsible for the final approval and legal compliance of all Advertising Content.
2. DIY subscription
Under the DIY subscription, BME provides access to the Platform, booking request tools and administrative support only. You contract directly with Media Providers and Fulfilment Providers and are solely responsible for requesting, negotiating, placing, varying and cancelling Media Bookings and any associated production or fulfilment arrangements.
You are responsible for all fulfilment, delivery, quality, timing, placement, payment to third parties, compliance with Media Provider Terms and management of any dispute with any Media Provider or Fulfilment Provider. BME is not a party to any booking or fulfilment arrangement made by you under this tier unless BME expressly agrees otherwise in writing.
You must not represent that BME, any Affiliate or the Platform is the contracting party for any Media Booking or fulfilment arrangement unless expressly authorised by BME in writing. Any permitted reference to BME accreditation, status or membership must be made strictly in the form approved by BME and does not give you any authority to bind BME or any Affiliate.
3. Administration subscription
Under the Administration subscription, BME provides access to the Platform and back-office administrative tools only. You contract directly with all Media Providers and Fulfilment Providers and are solely responsible for all Media Bookings, Advertising Content, fulfilment arrangements and associated third party costs.
BME has no responsibility under this tier for delivery, quality, timing, placement, broadcast, publication, installation, distribution, production, payment to third parties or any dispute arising between you and any Media Provider or Fulfilment Provider, except to the extent that such responsibility cannot lawfully be excluded.


Part C: Fees and Additional Charges
	Subscription Tier
	Annual Subscription Fee (exclusive of GST)
	Media Spend Included?
	Production / Creative Included?
	Additional Charges
	Payment Timing

	Full-service subscription
	$249.00/year
	No
	Yes, but separately quoted
	Media charges, production costs, cancellation fees, variation fees and third party pass-through charges.
	Subscription Fee payable annually in advance. Media and production costs payable in advance or as otherwise notified by BME.

	DIY subscription
	$249.00/year
	No
	No, unless separately agreed
	All third party media and production costs are payable by you directly unless otherwise agreed.
	Subscription Fee payable annually in advance.

	Administration subscription
	$249.00/year
	No
	No
	All media, production and third party costs are payable by you directly.
	Subscription Fee payable annually in advance.
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